
Article I, Section 2, Clause 3 of the Constitution
gives the following formula for enumerating the respective
numbers of persons within each State for the purposes of
apportioning Representatives and direct Taxes among the
several States: 

"the whole Number of free Persons, including those
bound to Service for a Term of Years, and excluding
Indians not taxed, three fifths of all other Persons.”

In other words, every free Person was equal to one
enumerated Person.  So too was each person who was
bound to Service for only a Term of Years (equal to one
enumerated person).  Indians not taxed were neither
counted nor apportioned, and therefore were not
enumerated persons to any degree.  All other Persons
(slaves) were equal to 3/5 ths of one enumerated Person.

Given that the Constitution mandates the enumeration
of persons for apportionment purposes, the said
enumeration or census must be performed (within three
years of the first meeting of the Congress and subsequently
at least every ten years thereafter).  The counting of these
persons must therefore include the relevant information to
determine the total number of enumerated persons.

The minimum information that a census would
therefore gather when slavery was permitted was the
number of Persons who were free and the number of other
Persons who were not free, with the enumeration of
Indians not taxed unnecessary.

The first census, performed in 1790, tracked the
following divisions of persons:  names of heads of
household; number of free white males ages 16 and older;
number of free white males under the age of 16; number
of free white females; number of all other free persons;
and the number of slaves.

Strictly for purposes of apportionment, there is no
need to differentiate between free, white persons; free
persons of color ; or those bound to Service, as all these
persons were held equivalent to free persons for this
purpose by the Constitution.  There was also no legal need
to group persons by either age or gender for apportionment
purposes.

The other persons category who were counted at the
three-fifths ratio consisted of slaves.  These persons were
counted individually as 3/5 ths of a person:  collectively,
every five slaves were counted as three enumerated
persons.  This peculiar policy was the result of a
compromise at the constitutional convention between
delegates from the Southern States who wanted slaves
counted equally with free persons and Northern delegates
who thought that slaves, as property, should not be counted.

It is ironic that the South, which allowed for black
persons to be held not as (free) persons, but as property,
wanted these slaves counted (not as property, but) as
persons for purposes of apportionment. The North, who
opposed the holding of persons as property, in turn,
wanted the slaves held as property so that they would not
be counted as persons for apportionment of Representatives!

Of the two, the North may actually be less
inconsistent.  It is true that they opposed slavery; but they
also did not necessarily want blacks in America either.

The Fifth Amendment mandates that "no person
shall…be deprived of…property, without due process of
law…(and) just compensation".  If one is able to ignore a
slave as being a person (though with few rights), then no
slave-owner could be deprived of his "property" — the
slave — by government action, at least not without due
process and just compensation.
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During the Civil War, in keeping with this principle,
Congress set aside one million dollars to pay slave-owners
in compensation for abolishing slavery and freeing slaves
within the District of Columbia.  To show the North's
true colors regarding (former) slaves in America,
$100,000 of this money was allocated for shipping those
manumitted slaves back to Africa (or elsewhere)!

In an April 10 th, 1862 legislative Act, Congress
provided:

"That all persons held to service or labor within
the District of Columbia by reason of African descent
are hereby discharged and freed of and from all claim
to such service or labor; and from and after the
passage of this act neither slavery nor involuntary
servitude, except for crime, whereof the party shall
be duly convicted, shall hereafter exist in said District." 1

This Act specifies that only persons held to
(involuntary) service or labor by reason of their African
descent were freed.  Persons not of African descent held
to (temporary) service were left unaffected by this act.
Service referred to the many (white) persons who were
indentured at their own discretion for only a specified
period of time (apprentices, immigrants).  Only people
of African descent were permanently held to labor.  

Section 2 of this Act allowed (various) owners who
held claims to such persons to present petitions to the
United States for damages from their slaves being freed
from such claims, which the United States would pay to
the owners in the aggregate average amount up to $300
per slave (Section 3).

Section 11 of the Act appropriated $100,000:

"to aid in the colonization and settlement of such
free persons of African descent now residing in said
District, including those to be liberated by this act, as
may desire to emigrate to the Republics of Hayti or
Liberia, or such other country beyond the limits of
the United States."

The principles of the Constitution are powerful
principles which the government cannot (easily)
circumvent, even when up against immoral legal
principles of States.  Congress, in freeing the Slaves
within the District of Columbia, followed the 5 th

Amendment principle of just compensation in
compensating the owners of such "property".

In like manner, even President Lincoln's 1863
Proclamation (of emancipation) only emancipated such
slaves as were no longer "in" the United States (certain
States had left the Union and therefore its protection;
this proclamation only acted upon those States which
left the Union, where the President no longer had any
actual authority).

Following is the entire text of the Proclamation,
with highlights added, for those not familiar with the
limited extent of its authority.

January 1, 1863

By the President of the United States of America:

A Proclamation.

"Whereas on the 22 d day of September, A.D.
1862, a proclamation was issued by the President of
the United States, containing, among other things,
the following, to wit:

"'That on the 1 st day of January, A.D. 1863, all
persons held as slaves within any State or
designated part of a State the people whereof shall
then be in rebellion against the United States
shall be then, thenceforward, and forever free; and
the executive government of the United States,
including the military and naval authority thereof, will
recognize and maintain the freedom of such
persons and will do no act or acts to repress such
persons, or any of them, in any efforts they may
make for their actual freedom.

"'That the executive will on the 1 st day of January
aforesaid, by proclamation, designate the States and
parts of States, if any, in which the people thereof,
respectively, shall then be in rebellion against the
United States; and the fact that any State or the
people thereof shall on that day be in good faith
represented in the Congress of the United States by
members chosen thereto at elections wherein a
majority of the qualified voters of such States shall
have participated shall, in the absence of strong
countervailing testimony, be deemed conclusive
evidence that such State and the people thereof are
not then in rebellion against the United States.'

"Now, therefore, I, Abraham Lincoln, President of
the United States, by virtue of the power in me
vested as Commander-in-Chief of the Army and Navy
of the United States in time of actual armed rebellion
against the authority and government of the United
States, as a fit and necessary war measure for
suppressing said rebellion, do, on this 1 st day of
January, A.D. 1863, and in accordance with my
purpose so to do, publicly proclaimed for the full
period of one hundred days from the first day above
mentioned, order and designate as the States and
parts of States wherein the people thereof,
respectively, are this day in rebellion against the
United States the following, to wit:

"Arkansas, Texas, Louisiana (except the parishes
of St. Bernard, Plaquemines, Jefferson, St. John, St.
Charles, St. James, Ascension, Assumption,
Terrebonne, Lafourche, St. Mary, St. Martin, and
Orleans, including the city of New Orleans),
Mississippi, Alabama, Florida, Georgia, South
Carolina, North Carolina, and Virginia (except the
forty-eight counties designated as West Virginia, and
also the counties of Berkeley, Accomac, Northhampton,
Elizabeth City, York, Princess Anne, and Norfolk,
including the cities of Norfolk and Portsmouth), and
which excepted parts are for the present left
precisely as if this proclamation were not issued.
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"And by virtue of the power and for the purpose
aforesaid, I do order and declare that all persons
held as slaves within said designated States and
parts of States are, and henceforward shall be,
free; and that the Executive Government of the
United States, including the military and naval
authorities thereof, will recognize and maintain
the freedom of said persons.

"And I hereby enjoin upon the people so
declared to be free to abstain from all violence,
unless in necessary self-defense; and I recommend
to them that, in all cases when allowed, they labor
faithfully for reasonable wages.

"And I further declare and make known that
such persons of suitable condition will be received
into the armed service of the United States to
garrison forts, positions, stations, and other places,
and to man vessels of all sorts in said service.

"And upon this act, sincerely believed to be an
act of justice, warranted by the Constitution upon
military necessity, I invoke the considerate judgment
of mankind and the gracious favor of Almighty God.

"In witness whereof, I have hereunto set my hand
and caused the seal of the United States to be affixed.

"Done at the City of Washington, this first day of
January, in the year of our Lord one thousand eight
hundred and sixty three, and of the Independence of
the United States of America the eighty seventh.

"By the President. Abraham Lincoln." 2

Two main sentences within the Emancipation
Proclamation detail the actual workings of this document.

Being "forever free" is the stated goal of the
Proclamation of "all persons held as slaves".

"All persons held as slaves within any State...shall
be...forever free" sounds great until one notices that this
wording applies only to the States and parts of States
which are then "in rebellion against the United States".

When one realizes that this document is issued
under the authority of the United States, one
understands that the slaves are being "freed" in the area
no longer under the authority of the United States.

Lincoln "freed" only those slaves who were in (parts
of ) States which had succeeded from the Union!  In
other words, he did not free anyone, certainly not at
least where he actually had any executive authority.

The "kicker" is then given in the last line of the
second paragraph, whereby the said slaves shall be free
by the "efforts they may make for their actual freedom".

The Proclamation did nothing to directly free the
slaves, but it did provide a safe haven to any slave who
escaped on his own accord and made it to safety.

Article IV, Section 2, Clause 3 of the Constitution
and its requirement to return escaped slaves upon a
"Claim of the Party to whom such Service or Labor may
be due" would not apply to a slave-master now foreign
to the protection of the Constitution.

The proclamation treats in opposing fashion those
States still within the Union from those States no longer
apart of the Union.  In all areas still considered as part
of the United States, the Proclamation itself declares in
the fifth paragraph that these States (and parts of States)
must act "precisely as if this proclamation were not
issued".  Where the Proclamation had actual authority,
it was without legal effect!

Following the strategy of "the enemy of my enemy
is my friend" the "Executive Government of the United
States, including the military and naval authorities
thereof ", would specifically "recognize and maintain the
freedom of said persons". 

There is not even any claim as to how the legislative
or judicial branches would view the slaves — as escaped
slaves which must be returned or as freed former slaves
from States no longer part of the Union!

Lincoln, as Commander-in-Chief, used the same
military strategy England used against America during
the Revolutionary War, giving incentive for those
enslaved to leave the enemy to weaken that enemy while
they themselves gained strength through new recruits.

The issue of whether to count slaves partially, fully
or not at all as persons for apportionment of
Representatives was a major obstacle which confronted
the convention delegates.  James Madison's Notes of
Debates in the Federal Convention provide a great deal
of the discussion which ensued in the matter.

Pierce Butler and Charles Cotesworth Pinckney
were two deputy delegates from South Carolina who
fairly summed up (on July 11 th, 1787) the viewpoint of
the South which generally insisted that:

"blacks be included in the rule of
Representation, equally with the Whites."

William Patterson, of New Jersey, spoke at the
convention (on July 9 th, 1787) and summed up the
North’s viewpoint by stating (noted by Madison) that:

"He could regard negroes slaves in no light but
as property…And if Negroes are not represented in
the States to which they belong, why should they be
represented in the General Government?…He was
also against such an indirect encouragement of the
slave trade."
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The Northern States did not wish to allow the
Southern States to increase their apportionment
numbers by inclusion of slaves.  Counting slaves as
persons for purposes of representation would allow the
Southern States to increase the numbers of their
Representatives to their singular advantage (discussion at
the convention at this time had not yet tied together
representation and taxation).  With greater numbers,
these States would have a greater voice in the enactment
of federal laws than without the inclusion of slaves.

Gouverneur Morris, deputy from Pennsylvania, said,
according to Madison (on July 11 th), that:

"he could never agree to give such encouragement
to the slave trade as would be given by allowing
them a representation for their Negroes, and he did
not believe those States would ever confederate on
terms that would deprive them of that trade."

On the day following, "never" proved to be strong
wording, when Morris admitted:

"as the Compact was to be voluntary, it is in vain
for the Eastern States to insist on what the Southern
States will never agree to. It is equally vain for the
latter to require what the other States can never admit."

Edmund Randolph, of Virginia, commented also on
July 12 th, that he:

"lamented that such a species of property
(slaves) existed. But as it did exist the holders of it
would require this security.”

The North was against the inclusion of slaves for
purposes of apportionment but did not have the
economic or political clout to bargain sufficiently for
this.  The South was the economic powerhouse of the
era and they were able to dictate terms, which the North
had to accept or face a confederation without them.

James Madison, from Virginia, on July 14, stated:

"It seemed now to be pretty well understood that
the real difference of interests lay, not between the
large and small but between the Northern and
Southern States. The institution of slavery and its
consequences formed the line of discrimination."

As the necessity of some type of compromise was
becoming evident, discussion of slaves enumerated
unequally with free Citizens at a 3/5 ths ratio ensued.
James Wilson, of Pennsylvania, said on the 11 th of July,
(again, noted by Madison) that he:

"did not well see on what principle the admission
of blacks in the proportion of three fifths could be
explained. Are they admitted as Citizens?  then why
are they not admitted on an equality with White
Citizens? are they admitted as property?  then why is
not other property admitted into the computation?
These were difficulties however which he thought
must be overruled by the necessity of compromise."

Wilson basically admitted that if one principle or
another were followed, then slaves would be either held
as Citizens and admitted in full proportion or if as
property, then at no proportion (or that other property
would also be included).

Compromise between two insistent parties brought
about the 3/5 ths ratio, with the Southern States
bargaining to gain the extra share.

The ratio of slaves being equivalent to 3/5 ths of a
free person had presented itself in 1783 under the
Articles of Confederation.  The Eighth (Article) of the
Articles of Confederation provided that expenses allowed
by the United States in Congress would be defrayed out
of a common treasury which was "supplied by the
several states, in proportion to the value of all land
within each state, granted to or surveyed for any person".

Under this mechanism, of course, the valuation of
that land must be ascertained.  Value, being necessarily
subjective, could therefore be easily disputed.  To
minimize such disputes, the confederate Congress
sought "a more convenient and certain rule of
ascertaining the proportions to be supplied by the states".

Apportionment by numbers provides a certainty to
which apportionment by subjective valuations cannot
match.  A simple count of certain persons (or even
objects) is easily verifiable and defensible relative to
valuations.  Congress thus sought modification of
Article VIII for apportionment by numbers of persons
rather than valuation of lands.

Apportionment is a process of determining the pro-
rata dollar amount to be attributed to varying persons or
entities within a group so each pays his appropriate
share.  The appropriateness of one’s share is determined
according to agreed-upon standards.

The Articles as originally written determined each
State’s share by the valuation of lands within each State
as compared to the total value of all the lands owned
within all the States.  The amendment sought to determine
the shares of each State by the numbers of persons
within each State as compared with the numbers in all
the States, with greater numbers of persons viewed as a
greater asset or as greater wealth.

With limited government, liberal immigration laws
benefit society as a whole by bringing in persons with a
wide variety of knowledge and skills supplying work for
an increasing labor base.

Only in static or decaying market systems are people
viewed as an additional burden.  They, and not the
decaying system, are viewed as the problem.  Rather
than being viewed in their ability to cure diseases, solve
problems, create masterpieces or add value, immigrants
are only viewed in their capability to encumber an
overtaxed system. 
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When government attempts to be all things to all
people and provide a safety net capable of protecting
everyone from responsibility, as well as causes and their
effects, then more people are merely additional hungry
mouths to feed and are a burden to an overwhelmed and
decaying system.

A good barometer in knowing how much freedom is
yet allowed in a country is by looking at its immigration
policies.  A country with at least relatively open borders
that let people come in (or leave) with great ease is likely a
country where freedom and justice are on the rise.  Cries
from the working man to shut down the borders gives
strong evidence of a former prosperous and great country
losing hope for a better tomorrow due to loss of freedom.

In a free society, people are the greatest asset and are
the greatest hope for a better future.  In a welfare state
with a controlled economy, people are the greatest drain.

Nathaniel Gorham, of Massachusetts, pointed out at
the convention on July 11 th, 1787, that under the
Articles of Confederation, the 3/5 ths "ratio was fixed by
Congress as a rule of taxation".  The thought followed
that if the ratio was deemed appropriate for purposes of
taxation, then it should likewise be appropriate for issues
of representation.

Gorham mentioned that when an amendment to the
Articles was attempted, the Southern States had actually
argued then that slaves being held as 3/5 ths of a person
was too high of a percentage (respecting taxation).  Such
inconsistency, (that the Southern States insisted that
blacks should now account for more than 3/5 ths for
Representatives) Gorham noted, should be suspect.

The confederate Congress, under a Resolution of
April 18, 1783, proposed changing Article VIII by
providing that the common treasury would be supplied,
not based upon the proportion of the value of all lands
within a State, but by the number of inhabitants.  The
said resolution reads (with emphasis added in bold):

"That as a more convenient and certain rule of
ascertaining the proportions to be supplied by the
states respectively to the common treasury, the following
alteration in the Articles of Confederation and perpetual
union, between the states be, and the same is hereby
agreed to in Congress; and the several states are
advised to authorise their respective delegates to
subscribe and ratify the same as part of the said
instrument of union, in the words following, to wit:

"So much of the 8 th of the Articles of
Confederation and perpetual union, between the
thirteen states of America, as is contained in the
words following, to wit:

"‘All charges of war and all other expenses that
shall be incurred for the common defence or general
welfare, and allowed by the United States in
Congress assembled, shall be defrayed out of a
common treasury, which shall be supplied by the
several states in proportion to the value of all land
within each State granted to or surveyed for any
person...’

"is hereby revoked and made void; and in place
thereof it is declared and concluded, the same having
been agreed to in a Congress of the United States, that

"'all...expences...allowed by the United States
in Congress assembled, except so far as shall be
otherwise provided for, shall be defrayed out of a
common treasury, which shall be supplied by the
several states in proportion to the whole number
of white and other free citizens and inhabitants, of
every age, sex and condition, including those
bound to servitude for a term of years, and three-
fifths of all other persons not comprehended in
the foregoing description, except Indians, not
paying taxes'..." 1

Congress approved revoking the first paragraph of
Article VIII of the Articles of Confederation which had
apportioned land based upon its value, as did 11 of the
13 State Legislatures.  Due to the requirement of
unanimity to modify the Articles, the amendment failed
(nevertheless, this failure did not stop the Congress from
using such proposed formula for future requisitions!).

The method chosen for the enumeration of people
was that of "white and other free citizens and
inhabitants, of every age, sex and condition" are counted
to the whole number, as well as those people "bound to
servitude for a term of years".

Indians not paying taxes (i.e., those not within
society, but within their own tribe) were not counted.

All "other persons not comprehended in the foregoing
description" were rated at a 3/5 ths ratio to free citizens.

With continued discussion at the constitutional
convention, it was becoming evident that a stalemate
would occur if slaves were fully counted or not counted;
that if an agreement was going to occur, a compromise
would be required.  On the 16 th of July, 1787, the
delegates returned to their first conclusions regarding the
ratio which the various persons would contribute to the
total and ordered that:

"a Census be taken…of all the inhabitants of the
U.S. in the manner and according to the ratio
recommended by Congress in their Resolution of
April 18, 1783."
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On August 8 th, upon going over a Report of the
Committee of Detail which combined the resolutions
agreed to by the convention delegates thus far Gouverneur
Morris gave a bottom-line result of the controversy of
apportionment and slavery from the North's perspective:

"The admission of slaves into the
Representation when fairly explained comes to this:
that the inhabitant of Georgia and South Carolina
who goes to the Coast of Africa, and in defiance of
the most sacred laws of humanity tears away his
fellow creatures from their dearest connections &
damns them to the most cruel bondages, shall have
more votes in a Government instituted for protection
of the rights of mankind, than the Citizen of
Pennsylvania or New Jersey who views with a
laudable horror, so nefarious a practice…

“And What is the proposed compensation to the
Northern States for a sacrifice of every principle of
right, of every impulse of humanity. They are to bind
themselves to march their militia for the defence of
the Southern States; for their defence against those
very slaves of whom they complain. They must
supply vessels & seamen in case of foreign Attack.
The Legislature will have indefinite power to tax
them by excises, and duties on imports: both of
which will fall heavier on them than on the Southern
inhabitants…

“On the other side the Southern States are not
to be restrained from importing fresh supplies of
wretched Africans, at once to increase the danger of
attack, and the difficulty of defence; nay they are to
be encouraged to it by an assurance of having their
votes in the National Government increased in
proportion, and are at the same time to have their
exports & their slaves exempt from all contributions
for the public service."

Morris' sharp words pierced through all the layers
of double-speak from the apologists for slavery.  Morris
pointed out that the North, in forfeiting their principles
in opposition to slavery, only faced a greater likelihood
that they would have to pay greater excises and duties.

Even worse, they would possibly go to war or
defend against an uprising of the slaves.  These
occurrences would happen all while having their
representation diluted to the South by the very slaves
which could cause the North additional problems.

The Northern States were unable to bargain hard
against the powerful South.  If there was to be any
continuance of the Union, the Southern States would
get a strong voice in the matter.

The 13 th Article in Amendment, ratified
December 6, 1865, reads very similarly to the 1862
District of Columbia act regarding the manumission of
slaves.  The Amendment provides, in part:

"Neither slavery nor involuntary servitude, except
as a punishment for crime whereof the party shall
have been duly convicted, shall exist within the
United States, or any place subject to their jurisdiction."

After the passage of the 13 th Amendment, there are
no longer any other Persons who are not free Persons.
By elimination of the category of other Persons, the
only categories left for apportionment purposes are free
Persons and Indians not taxed.

The result of the abolition of slavery would be that
the former slaves who were apportioned at a 3/5 ths ratio
due to their slavery would now be apportioned fully as
other free persons.  The Southern States would therefore
enjoy a large increase in their apportioned population
during the next census (this effect turned out to be
minimal due to large population increases in many
other States from immigration, however).

The principle of the former slaves being held as free
persons was expounded upon in the 14 th Article in
Amendment.  The pertinent portion of that
Amendment is Section 2, which reads, in part:

"Representatives shall be apportioned among
the several States according to their respective
numbers, counting the whole number of persons
in each State, excluding Indians not taxed."

The passage of the 14 th Amendment specifically
provided for the apportionment of the whole number of
persons in each State.  This wording clarifies that the
mechanism for the apportionment of Representatives
was changed with the abolition of slavery.

Within this amendment, there was a proviso which
allowed for a proportioned reduction of population
numbers to the degree that a restriction in the right to
vote of any male inhabitants in any State over 21 years
of age occurred (i.e., due to restricting the right to vote
due to color) though this power was never tested.

Oddly enough, the 14 th Amendment only specifies
the apportionment of Representatives.  The apportionment
of direct taxes wording is conspicuously absent from
mention within the wording of the Fourteenth
Amendment.  It is also curious that there has not been
an apportioned, direct tax laid since this time.

Presumably, in that the principle of apportionment
of direct taxes was simply not addressed (rather than
direct taxes eliminated), the principle of apportionment
would remain as it was originally for any direct Taxes
laid.  Direct taxes would yet be apportioned by 3/5 ths of
all other persons who were not free persons (except
Indians not taxed).  In that there are no longer any
persons who were not free, direct taxes would be
effectively apportioned by the whole number of (free)
persons and not affected by Indians not taxed.
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Article I, Section 2, Clause 3 provides the
following mandates:

"Representatives and direct Taxes shall be
apportioned among the several States;

"according to their respective Numbers, which
shall be determined (by adding 3/5 ths of all other
persons to the whole number of free persons);

"The actual Enumeration shall be made within
three Years after the first Meeting of the Congress of
the United States, and within every subsequent Term
of ten Years, in such Manner as (Congress) shall by
Law direct;

“The Number of Representatives shall not
exceed one for every thirty Thousand;

“each State shall have at Least one
Representative;

“the State of New Hampshire shall be entitled to
chuse three, Massachusetts eight, Rhode Island and
Providence Plantations one, Connecticut five, New
York six, New Jersey four, Pennsylvania eight,
Delaware one, Maryland six, Virginia ten, North
Carolina five, South Carolina five, and Georgia three."

Clause 3 offers two separate procedures for allotting
Representatives to the separate States.

In the short term, it bypasses completely any
enumeration of persons upon which such
Representatives are to be eventually apportioned.  Until
the first census had been performed (which was directed
to occur within three years after the first meeting of the
Congress of the United States) the Constitution
specified the number of Representatives each State of
the Union would be allowed, which totaled 65 in
number.

The Constitution specifies the formula for the
determination of the total number of enumerated persons
as covered earlier.  These numbers of enumerated
persons would provide the basis for such apportionment
for the period after the initial enumeration.

The Constitution is silent however, on the
important matter of how Congress determines both the
total number as well as the actual distribution of
Representatives among the States for the House of
Representatives.

Congress therefore has a great deal of discretion
regarding the number and specific method of
apportionment of Representatives.  Over the years, there
have been varying numbers of Representatives, with 105
in total number after the 1790 census (with Tennessee's
admission into the Union in 1796, an additional
number was added) to the current 435 today.

From the list of mandates within clause 3, one can
see that while the census must be performed within
every ten years following the first enumeration, there is
no time period provided of how often the apportionment
of Representatives must occur, or how long after
enumeration must apportionment occur if it is required.

The Constitution declares that "Representatives…
shall be apportioned among the several States according
to their respective Numbers", which at least implies that
when their respective Numbers change, that re-
apportionment would occur.  Therefore, after every
decennial census, it is certainly logical to assume that
there would be a new apportionment.  It would seem
pointless to mandate the enumeration, which was
merely to provide the means, and not the apportionment,
which was the end purpose of the procedure.

This wording, though inferred, is not directly stated
within this clause.  Given a set number of people in
each State and even a set number of Representatives,
Congress can come up with varying distribution of
those Representatives simply by choosing one method
of apportionment over another.  With such wide
discretion over the outcome of such apportionment,
Congress is not mandated to a great degree regarding
matters of apportionment.

The first step in apportioning Representatives (after
the census numbers are known) is to divide the Total
Population of all the States by the proposed Number of
Seats in the House to obtain the Standard Divisor.  

Next, by dividing the Population of any particular
State by the Standard Divisor, one obtains the Standard
Quota of each State.

The differences between the various methods for
apportionment all deal with the fractions left after
calculating each State’s Standard Quota.

If a State had 4.2% of the population of the United
States, it can be responsible for 4.2% of any direct taxes
laid, but it cannot have 4.2 Representatives (if the
Representatives from each confederated State voted
together as a block for each State, then it would be
possible for that State to have have 4.2% of the vote out
of all the States.  However, in that each Representative
has one vote which is only tallied the whole House,
there must be one vote for every Representative [there
cannot be part of a Representative]).

The apportionment of Representatives is therefore
more involved due the the inevitable remainder fractions.

Alexander Hamilton, as Secretary of the Treasury to
President George Washington, offered a mechanism for
the apportionment of Representatives after the first
census in 1790.  Congress followed this mechanism and
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sent the bill for the apportioning of 120 Representatives
to President Washington.  Washington, on April 5, 1792,
issued the first Presidential veto of any bill on this
apportionment bill due in part because the it "allotted to
eight of the States more than 1 for every 30,000".

The House, unable to obtain the necessary 2/3 vote
of the House to attempt to trump Washington’s veto
(and of course, unable to pass what the Constitution
forbids), came to an agreement on the ratio of one
Representative for every 33,000 persons, with 105
Representatives as proposed by Jefferson.

Thomas Jefferson, as Secretary of State also in 1790,
had proposed a method of greatest divisors with a fixed
ratio to whole numbers was used, which rejected all
fractional numbers.  The House passed this revision, as
did the Senate and was ultimately signed the President.

Jefferson’s method of apportionment was followed
until 1840, when Daniel Webster's method (similar to
Jefferson's except that fractions over 1/2 were rounded up
to the next whole number rather than rejected) was used.  

From 1850 through 1900, the Ohio Representative
Samuel Vinton's method mostly resurrected Alexander
Hamilton's method of appropriation.  The total number
of Representatives was set prior to any calculations.  The
total apportioned population numbers were divided up
among the States in whole number of Representatives.

Once the allotment of the whole numbers was
finished, the fractions were dealt with by assigning
additional seats to the States with the highest fractions
one at a time until all the seats (left over after the whole
numbers were assigned) were apportioned out to the
various States.  A number of problems became evident
with this method, so methods were again changed.

After the 1910 census, the House size was fixed
(37 Stat. 13.  1911) at 433 members (with the provision
to allow for two additional members — one each for the
expected admissions of Arizona and New Mexico into the
Union, bringing the total up to 435 members).  A
method rounding fractional remainders using an
arithmetic mean was used.  The census in 1930 used
similar methods.

435 members has since remained, except temporarily
when Alaska and Hawaii were admitted to the Union
(each State was allowed one Representative upon their
admission, thereby increasing the number temporarily to
437 members.  After the 1960 census, the number of

members was allocated back to 435 members and the
number allowed each State was modified accordingly).

From 1940, Joseph Hill (chief statistician of the
Census Bureau) proposed the Huntington-Hill method
of "equal proportions" (Edward Huntington was
Professor of Mechanics and Mathematics at Harvard)
which has since been used.  This method assigns seats
similar to Jefferson's and Webster's methods, except a
predetermined number of 435 seats are picked.  It rounds
fractional remainders by State population divided by a
(complicated) mathematical ratio and procedure.

In 1920, the census was performed as in all other
decades, but Congress did not agree on any method of
apportionment, and thus no apportionment was ever
performed!

On April 8, 1926, Congress (67 Congressional
Record 7138, 69 th Congress, 1 st Session) determined that
the apportionment wording of the Constitution merely
provided direction, and did not actually mandate re-
apportionment following a new census under the
principles covered previously in this newsletter.

With the Constitution essentially silent in such
matters, it would be difficult to argue that Congress,
while certainly having a legal duty to apportion after each
enumeration, is required to do so.

With a given number of people within each State
and with given total number of Representatives, Congress
can come up with different distribution of those
Representatives merely by choosing one method of
apportionment over another.

Congress can also vary the total number of
Representatives at their discretion.

With such far-reaching discretion which greatly
affects the number of Representatives and the allotment
to each State, it would seem difficult to declare that
merely because the respective population Numbers
change incrementally, that a new distribution of the
Representatives (who were incidentally apportioned when
the number was previously set) must now occur.

The only requirements specifically listed within this
clause are that when Congress does allot each State its
share of Representatives, it must apportion them; that
each State shall have at least one Representative; and that
there be no more than one Representative for every
30,000 persons.
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