
On August 4, 1790, Congress enacted as law the
Treasury Secretary’s essential recommendations for
bringing current the past-due debts of the United States.

The first action of the law was to annually appropriate
$600,000 (out of import and tonnage Duties) for:

"The support of the government of the United
States, and their common defence, the residue of said
monies…is hereby appropriated to the payment of the
interest…due on the loans heretofore made by the
United States in foreign countries; and also to the
payment of interest on such further loans as may be
obtained for discharging the arrears of interest
thereupon, and the whole or any part of the principal
thereof." 1

Section 2 of the 1790 Act authorized the President to
borrow $12 million to refinance the existing foreign debt
of the United States.

Section 3 of the Act proposed another loan, also
borrowed on the credit of the United States, to the full
amount of the domestic debt (then roughly some $41 million
[~$30 million in principal and ~$11 million in interest]).

The financial transactions laid out within the Act
essentially consisted of swapping the old debt instruments
which were highly depreciated from their face value for
new securities issued at their specie value.

The government securities given to the lenders under
this Act as evidence of the new loans were registered stock
certificates.  The government's old debt was capitalized, or
converted into a capital stock which paid interest.

The stock could only (as designated in Section 7) be
transferred between individuals, businesses, or other
government entities when so noted upon subscription
books opened at the Treasury (or in the individual Loan
Commissioner's offices in each State) — hence the
registered nature of the stock.

Types of payment accepted for the stock issued under
the new loans were debt instruments previously-issued,
but valued at their market-value (rather than face value),
including:

— Certificates of the Register of the Treasury;

— Certificates of the State Commissioner of Loans
(including those certificates issued January 2, 1779 to replace
the May 20, 1777 and April 11, 1778 Bills of Credit);

— Army and Army Staff Certificates;

— Indents of Interest;

— Bills of Credit; at the equivalent rate of $100 dollars
in face value to $1 in specie.

All the various securities issued previously for evidence
of the debts of the United States were accepted and
exchanged at their value in gold or silver for new and
uniform stock certificates.

Sections 4 and 5 of the 1790 Act discussed the three
types of newly-created stock.  Two of them, discussed in
Section 4, were 6 % stock certificates.  The 6 % stock was
issued in exchange for the principal (amount) of the old
loans.

Clauses Discussed:
• Article   I, Section 8, Clause 2
• Article IV, Section 3, Clause 2

Concepts Discussed:
• To borrow Money
• Public Lands
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1.  I Stat. 138, Section 1.

Section 7 of a May 8, 1792 Act (I Stat. 281 @ 283) established a
separate fund "for the gradual reduction of the public debt" from this
"residue of…monies".  This fund was later denominated The Sinking
Fund by Section 8 of the Act of March 3, 1795 (I Stat 433 @ 434).

The 1795 Act also created (in Section 16) The Surplus Fund; a fund
for money which had been appropriated for some use but remained
unexpended after its appropriation period lapsed (generally, two years).
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The 6 % stock was divided into a stock which paid
interest immediately and also a stock which deferred the
interest payments.  For the sum subscribed (specie value)
of the old loan principal, two-thirds of that amount was
issued in stock certificates which paid current interest at
six percent per annum (interest payable quarterly).  The
remaining one-third was paid in 6 % deferred stocks,
which began paying (6 %) interest after the year 1800.

Up to eight percent of the initial amount of the
certificate could be paid off in any one year (6 % in
interest; therefore 2 % in principal, initially).2

The third type of stock issued was the 3 % stock
given for overdue interest payments.  Section 5
discussed the 3 % stock certificates given in exchange for
the "IOU" certificates (Indents of Interest) earlier given
in lieu of interest payments.3 These new certificates
were subject to redemption at the pleasure of Congress
(in the interim they paid 3 % interest, payable
quarterly).

Section 6 appointed a Commissioner in each State
to issue the stock certificates and keep track of the stock
subscriptions 4 and interest payments.

Section 9 allowed any of the original lenders who
did not desire to give up their old debt claims to keep
them rather than to subscribe to the new securities
(under different terms).  Section 10, however, yet
required them to obtain new certificates offering the
same old terms.  The stated purpose for this latter action
was to confirm the authenticity of the certificates against
counterfeits.  A major benefit of this action was
verification of the amount of the old outstanding
certificates, which was then in question.

Section 12 required the financial officers keeping
track of the government securities take an "oath or
affirmation for the diligent and faithful execution of
their trust" prior to entering upon the execution of their
offices, as well as a requirement to become "bound with
one or more sureties…not less [than] five thousand, nor
more than ten thousand dollars, with condition for their
good behaviour".

The 1790 Act also proposed a loan of $21,500,000
for assumption of State debts.

Section 13 limited the scope of this loan only to
the State debts associated with fighting the war, reading
that:

"no such certificate shall be received, which
from the tenor thereof, or from any public record, act,
or document, shall appear or can be ascertained to
have been issued for any purpose, other than
compensations and expenditures for services or
supplies towards the prosecution of the late war, and
the defence of the United States, or of some part
thereof during the same."

The amount allowed for each State was as follows:

Section 15 provided that the loan certificates which
would be given in payment of the State debts also be
divided into 6 % (interest payable and deferred) and 3%
stock.  The difference from the previous stock issued
was that the stock issued here (for the State debts) did
not vary due to whether it was in payment of principal
or interest (they were combined for a total dollar figure
owed).  From this total dollar figure, two-thirds of this
amount was for stock which paid 6 % interest.  Of the
6 % stock, two-thirds of this two-thirds was also divided
into interest-paying and one-third into interest-deferred.

The other third of the total dollars owed was issued
in stock which paid 3 % interest quarterly until
redemption was provided by law.5
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2.  Many people wanted to invest; i.e., they did not want to part with
their stock.  The Act was written which gave the government the right,
but not the duty, to buy back stock annually to the dollar amount
equal to 8 % of the initial certificate amount, less interest owing.

3.  Any workable definition of a bankrupt would have to include
those individuals or entities which were not even able to pay
interest, but instead gave vouchers for interest owed.  Here IOU's
were initially given, then discounted, and later replaced.

4.  Just as one may subscribe to a newspaper or magazine and
often either pay for the subscriptions up front or in (monthly,
quarterly, or in semi-annual) payments, so too could lenders
subscribe to stock but then give partial payment for it at regular
intervals.

$21.5 Million Assumption of State Debts

State Amount
New Hampshire $300,000

Massachusetts $4,000,000
Rhode Island &                

Providence Plantations $200,000

Connecticut $1,600,000

New York $1,200,000

New Jersey $800,000

Pennsylvania $2,200,000

Delaware $200,000

Maryland $800,000

Virginia $3,500,000

North Carolina $2,400,000

South Carolina $4,000,000

Georgia $300,000

Total $21,500,000

Assumption of State Debts

5.  Overall, the 6 % stock of the United States consisted of
previously-incurred debt principal of the United States and a
mixture of both principal and interest of the war debts of the
States.  The 3 % stock of the United States consisted of the overdue
interest of the United States, as well as a portion of the principal
and interest of the State's war-related debts.



Section 20 of the 1790 Act pledged and appropriated
out of the monies arising out of the revenue laws of the
United States the payment of interest on the stock created
by the new loans (including however, the following caveat:
"Subject nevertheless to such reservations and priorities as
may be requisite to satisfy the appropriations heretofore
made").

Section 21 further pledged the "faith of the United
States" to provide "such additional and permanent funds as
may be requisite towards supplying any such deficiency,
and making full provision for the payment of the interest
which shall accrue on the stock to be created by virtue of
the loans aforesaid".

The final Section of the 1790 Act, Section 22, touches
upon the issue perhaps most relevant for determining a
possible future appearance of America, for it indirectly
touches on the subject of the 650 million acres of land yet
owned by the United States Government today.  How this
one-quarter of the land mass of the United States is handled
plays an critical role in the future development of America.

Section 22 of the August 4, 1790 Act states:

"And be it further enacted, That the proceeds of the
sales which shall be made of lands in the western
territory, now belonging, or that may hereafter belong to
the United States, shall be, and are hereby
appropriated towards sinking or discharging the debts,
for the payment whereof the United States now are, or
by virtue of this act may be holden, and shall be applied
solely to that use until the said debts shall be fully
satisfied."

This Section declares that "the proceeds of the
sales…of lands in the western territory" shall and will be
used towards "sinking or discharging the debts" of the
United States "until the said debts shall be fully satisfied".

The coeval act of responsibly borrowing money
requires, as stated by Hamilton, making sure that the
necessary means are in place to pay it off.6 The corollary to
discussing the power to borrow money is to simultaneously
discuss and provide the manner for extinguishing that
debt.  Congress did not then improperly hamper future
generations with irresponsible borrowing and reckless
spending, especially on purposes outside their proper core
functions as expressly delineated.

The 1790 Act making a provision for Debts
established that the revenue laws (Taxes, Duties, Imposts
and Excises) would not only be the means used to fund the
current expenses of government, but would also be used for
paying the iinntteerreesstt due on the said loans.

This Act of August 4, 1790 also established as law and
fact the fundamental rule that the sale of the Western lands
of the United States would be the means relied upon for
paying off the principal of the loans.

The "western territory" of the United States was the
unapportioned land generally West of the Appalachian
Mountains, East of the Mississippi River (see "Acquisitions"
map following, "State Cessions" portion).7 This area devolved
upon several of the 13 original States under the 1783 Treaty
of Paris ending the Revolutionary War, based upon the
original charters or subsequent land claims of the Colonies.

In Article I of the 1783 Treaty, King George III
relinquished "all claims to the government, propriety and
territorial rights of the same, and every part thereof ".8

Article II precisely described the boundaries of the land
relinquished (here, generally, North to the Great Lakes and
St. Lawrence River [excepting the Canadian provinces
South of the river], West to the Mississippi River, and
South to the Northern line of then-Spanish Florida).

This 1790 law To borrow Money, however, was hardly
the first, nor even the most authoritative, statement of this
principle that Western lands be sold to extinguish debts.

Discussion had occurred at length over the these
Western lands in the Continental and the Confederate
Congresses  — many States thought it proper that the
lands should be ceded to the United States so that they
could be sold off for debt reduction for the benefit of all
(six of the States having no Western lands).

The cession of the States’ Western lands to the United
States was tied in spirit with the assumption of the State
debts (the United States received collective assets as they
also assumed collective liabilities).
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The Purpose of the Public Lands

"The proceeds of the sales…of lands in the
western territory" were earmarked solely for
"discharging the debts" of the United States.

Alexander Hamilton proposed it as a
"A fundamental maxim...that the creation

of debt should always be accompanied
with the means of extinguishment".6

6.  American State Papers, Finance Series, Volume I, 1 st Congress, 2 nd

Session, House Document # 6 "Public Credit ", Pg. 15 @ 24.  1790.

7.  Lands not apportioned for taxation purposes; i.e., lands not yet
populated.  Settlement inland further than 50 miles from the coast line
was then yet rare (except up navigable rivers).

8.  Definitive Treaty of Peace Between the United States of America
and his Britannic Majesty, Volume VIII, United States Statutes at Large,
Pg. 80 @ 81.  September 3, 1783.



To properly understand Section 22 of the 1790 Act,
one must look back in history to the unique set of
circumstances well understood by the founders.

On September 6, 1780, the Continental Congress
first issued a resolution regarding Western lands, stating:

"That it be earnestly recommended to those states,
who have claims to the western country, to pass such
laws, and give their delegates in Congress such powers
as may effectually remove the only obstacle to a final
ratification of the articles of confederation; and that the
legislature of Maryland be earnestly requested to authorize
their delegates in Congress to subscribe the said articles." 9

On October 10, 1780, Congress made a second
formal resolution regarding such Western lands, this time
laying down the principles by which these new lands
would be treated:

"Resolved, That the unappropriated lands that may
be ceded or relinquished to the United States, by any
particular states, pursuant to the recommendation of
Congress of the 6 day of September last, shall be
disposed of for the common benefit of the United
States, and be settled and formed into distinct
republican states, which shall become members of the
federal union, and have the same rights of sovereignty,
freedom and independence, as the other states…" 10

Complying with such requests, the delegates from
New York ceded her Western lands to the United States on
March 1, 1781, stating:

"We do...by virtue of the power and trust committed
to us by the said act and commission, cede, transfer,
and forever relinquish to, and for the only use and
benefit of such of the states as are or shall become
parties to the Articles of Confederation, all the right,
title, interest, jurisdiction and claim, of the said State of
New York, to all lands and territories to the northward
and westward of the boundaries, to which the said
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TERRITORY OF THE ORIGINAL THIRTEEN STATES

State cessions to the United States

North Carolina cession to the United States, 1790
United States cession to Tennessee, 1806 and 1846

The Original Thirteen States (present area) plus the
District of Columbia

TERRITORY OF THE REPUBLIC OF TEXAS
             (Annexation of Texas, 1845)

United States purchase from Texas, 1850
State of Texas (present area)

OTHER ACQUISITIONS OF THE UNITED STATES

Louisiana Purchase from France, 1803
Treaties with Great Britain, 1783 and 1817
Treaty with Spain (cession of Florida and adjustment
of claims), 1819
Oregon Compromise with Great Britain, 1846
Cession from Mexico, 1848
Gadsden Purchase from Mexico, 1853

ACQUISITIONS

Western Territory Resolves of Congress

9.  17 Journals of the Continental Congress 804 @ 807. 10.  18 Journals of the Continental Congress 914 @ 915.

Source:  Table 1-1, Acquisitions Map
Public Land Statistics, 2002 Edition
Bureau of Land Management
Department of the Interior



State is in manner aforesaid limited and restricted,
and to be granted, disposed of, and appropriated in
such manner only, as the Congress of the said
United or Confederated States shall order and
direct." 11

New York had previously, on February 19, 1780,
empowered her Congressional delegates to cede her
Western lands to the United States, stating:

"Whereas…it having been conceived, that a
portion of the waste and uncultivated territory, within
the limits or claims of certain states, ought to be
appropriated as a common fund for the expences of
the war…

"And be it further enacted by the authority
aforesaid, that the territory which may be ceded or
relinquished, by virtue of this act…shall be and enure
for the use and benefit of such of the United States,
as shall become members of the federal alliance of
the said States, and for no other use or purpose
whatsoever." 12

The cession Act of New York clearly stated that such
lands were to be "disposed of " for the use and benefit of
the United States, "and for no other use or purpose".

As acknowledged above in the September 6, 1780
Resolution, the future of the Western lands (to help pay
the war debts) had been such an important and
unresolved issue that it had precluded full ratification
and therefore establishment of the Articles of
Confederation (which were proposed in 1777).

Maryland (having no Western claims) believed that
no State had any just claim (individually) to the Western
lands as they were unsettled, without improvement, and
without government (therefore it would take the unified
efforts of all to establish and maintain liberty there).

Maryland felt so strongly that such territory be sold
for the benefit of all that she refused assent to the Articles
until such an understanding was well-established.  With
the cession of New York and the understanding that
other States having Western lands would follow suit,
Maryland acceded to the Articles also on March 1,
1781, while making the following reservation:

"And it is hereby declared, that, by acceding to
the said Confederation, this State doth not relinquish,
or intend to relinquish, any right or interest she hath,
with the other united or confederated states, to the
back country; but claims the same as fully as was
done by the legislature of this State, in their
declaration, which stands entered on the journals of
Congress; this State relying on the justice of the
several states hereafter, as to the said claim made by
this State." 13

Thereafter, the Congress of States were no longer
assembled loosely, but assembled under the Articles of
Confederation and Perpetual Union (the other twelve
States had previously ratified the Articles).

Congress, under the Articles of Confederation,
issued a third resolve on April 18, 1783:

"That as a further mean, as well of hastening the
extinguishment of the debts as of establishing the
harmony of the United States, it be recommended to
the states which have passed no acts towards
complying with the resolutions of Congress of the 6 th

of September and 10 th of October, 1780, relative to
the cession of territorial claims, to make the liberal
cessions therein recommended, and to the states
which may have passed acts complying with the said
resolutions in part only, to revise and complete such
compliance." 14

All three Resolutions of Congress had the common
goal that the Western lands be sold to pay the war debts
of the United States.  Primary to the State cessions of
land was that the United States would later sell them.

New York was only one of seven States which had
claims to some portion of the un-appropriated Western
lands.  Massachusetts, Connecticut, Virginia, North
Carolina, South Carolina and Georgia also had claims to
their respective Western areas stemming back to their
(original) colonial charters.

On November 13, 1784, the General Court of
Massachusetts authorized that a Deed of Cession be
drafted for extinguishing her claims to her Western
lands.  On March 17, 1785, Massachusetts authorized
that the deed be executed.  On April 18, 1785, the deed
was executed by her delegates (and accepted by Congress
for the uses listed in the October 10 th, 1780 Resolve of
Congress), stating:

"We...do by these presents, assign, transfer, quit
claim, cede and convey to the United States of
America, for their benefit, Massachusetts inclusive,
all right, title and estate of and in as well the soil as
the jurisdiction, which the said Commonwealth hath
to the territory or tract of country within the limits of
the Massachusetts Charter, situate and lying west of
the following line…" 15

The General Assembly of Connecticut authorized
her delegates on May 11, 1786 to execute a Deed of
Cession to release her interest to her Western lands
(except her Western Reserve lands which were not deeded
until 1797 16). On September 13, 1786, Connecticut
executed the Deed and Congress accepted, recorded and
enrolled it among the Acts of Congress the following day,
stating:
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11.  19 Journals of the Continental Congress 208 @ 213.   

12.  Ibid, Pp. 208 - 209.

13.  Ibid, Pg. 139.

14.  24 Journals of the Continental Congress 256 @ 259.

15.  28 Journals of the Continental Congress 271 @ 272.

16.  Accepted by Congress April 28, 1800, I Stat. 56.



"Know ye, that we…for and on behalf of the said
State of Connecticut, do by these presents assign,
transfer, quit-claim, cede and convey to the United
States of America, for their benefit, Connecticut
inclusive, all the right, title, interest, jurisdiction and
claim which the said State of Connecticut hath in and
to the before-mentioned and described territory or
tract of Country." 17

The Western Reserve of Connecticut was "released
and ceded to the United State in Congress assembled,
for the common use and benefit of the said States,
Connecticut inclusive".18

On March 8, 1787, South Carolina empowered her
delegates to "convey to the United States in Congress
Assembled all the right of this State to the territory herein
described", which they did on August 9, 1787, stating:

"Now therefore know Ye, that we…do by these
presents, assign, transfer, quit claim, cede and
convey to the United States of America for their
benefit, (South Carolina inclusive) all the right, title,
interest Jurisdiction, and claim which the State of
South Carolina hath in and to the before-mentioned
and described territory or tract of country, as the
same is bounded and described in the said Act of
Assembly for the uses in the said recited Act of
Assembly declared." 19

The Deeds of Cession by Massachusetts,
Connecticut and South Carolina all declare such
cessions were for the benefit of the United States —
though such cessions did not here state so, it was well
understood that the benefit would be financial, through
the later sale of such lands.  The discussions by the State
legislatures in approving such cessions clearly confirm
the purpose of the land transfer for eventual sale.

Five of the States ceded their claims to their Western
lands to the United States under the Continental or
Confederate Congress; the cessions of Virginia are here
saved for discussion last not only because were they the
largest and most important, but also because the terms
were best-delineated.

In response the Congress' September and October
1780 requests, Virginia yielded in principle her Western
territory to the United States on January 2, 1781 when
she proposed her terms of cession.

Congress, on September 13, 1783, agreed to a
Congressional committee report refusing two of the
terms as unnecessary or unreasonable.  Congress
therefore stipulated the terms by which they would
accept the cession, should Virginia modify her terms
slightly.

Virginia, in her session which began October 20 th,
1783, acknowledged the stipulations, modified her
terms, and authorized a Deed.  The delegates executed
the said Deed of Cession and Congress recorded &
enrolled it among their Acts on March 1, 1784.

The accepted Deed read, in part:

"To all who shall see these presents, we Thomas
Jefferson, Samuel Hardy, Arthur Lee and James
Monroe, the underwritten delegates for the
Commonwealth of Virginia, in the Congress of the
United States of America, send greeting…

"And…we…by virtue of the power and authority
committed to us by the act of the said general
assembly of Virginia before recited, and in the name,
and for and on behalf of the said Commonwealth, do
by these presents convey, transfer, assign, and make
over unto the United States in Congress assembled,
for the benefit of the said states, Virginia inclusive, all
right, title and claim, as well of soil as of jurisdiction,
which the said Commonwealth hath to the territory or
tract of country within the limits of the Virginia
charter, situate, lying and being to the northwest of
the river Ohio, to and for the uses and purposes, and
on the conditions of the said recited act." 20

The "conditions of the said recited act", besides
reserving up to 150,000 acres for bounty lands (the
Virginia Military Bounty Lands) for the regiment of
General George Rogers Clarke, included the following:

"The territory so ceded, shall be laid out and
formed into…distinct republican states, and admitted
members of the federal union; having the same
rights of sovereignty, freedom and independence, as
the other states." 21

The other of the most important of the terms of
cession included the following:

"That all the lands within the territory so ceded
to the United States, and not reserved for or
appropriated to any of the before-mentioned
purposes, or disposed of in bounties to the officers
and soldiers of the American army, shall be
considered as a common fund for the use and
benefit of such of the United States, as have become
or shall become members of the confederation or
federal alliance of the said states, Virginia inclusive,
according to their usual respective proportions in the
general charge and expenditure, and shall be
faithfully and bona fide disposed of for that purpose,
and for no other use or purpose whatsoever." 22
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17.  31 Journals of the Continental Congress 653 @ 654 - 655.

18.  Ibid, Pg. 655. 

19.  33 Journals of the Continental Congress 466 @ 475 - 477.  

20.  26 Journals of the Continental Congress 109 @ 113 - 116,
March 1, 1784.

21.  Ibid, Pg. 114.

22.  Ibid, Pg. 115.



As stated by Virginia, and as accepted by Congress,
the lands of the Territory Northwest of the River Ohio
were accepted by the United States for the express
purpose of being used as "a common fund for the use
and benefit…of the United States"; which area of land
was to be "faithfully and bona fide disposed of for that
purpose, and for no other use or purpose whatsoever".

The cession laws of the other four States ceding
lands by 1787 mirrored not only the intent, but often
the same general wording as Virginia.  This intent
precluded the United States from using the Western
territory for any other purpose than selling it for the two-
fold purpose of reducing the common war debts and to
settle the lands so new States could enter the Union with
the "same rights of sovereignty, freedom and
independence, as the other states".

Section 22 of the 1790 Act for the borrowing of
money, it should be noted, stated that the "lands in the
western territory, now belonging, or that may hereafter
belong to the United States" would be used "towards
sinking or discharging the debts" of the United States.
Clearly the Act anticipated that more Western lands
would belong to the United States at some point, other
than the lands which currently belonged to them.

As stated earlier, five of the States with Western lands
had ceded them over to the United States under the
Continental Congress or under the Congress assembled
under the Articles of Confederation.  Two States, North
Carolina and Georgia, had not yet ceded their Western
lands by the time the Constitution was established.

The 1790 Act broke the lands into those that
currently belonged to the United States and those which
would later add to them because this is also how the
Constitution itself handled the issue.

Section 22 of the 1790 Act was not merely a
judgment call by the First Congress (if solely within the
discretion of one Congress, then later Congress' could
come to their own independent judgment), it was the
enactment as law of a Constitutional principle as well as
a term of acceptance within the State Cession Deeds.

Article IV, Section 3 of the Constitution contains
what is often referred to as (one of ) the "property
clause(s)" of the Constitution. Clause 2 states:

"The Congress shall have Power to dispose of
and make all needful Rules and Regulations
respecting the Territory or other Property belonging to
the United States; and nothing in this Constitution
shall be so construed as to Prejudice any Claims of
the United States, or of any particular State."

A literal reading of this Clause with a broad
understanding of the pertinent history provides the only
consistent meaning of these words, in line with the stated
purpose of using the Western lands to pay off the war debts.

Many people today contend that Clause 2 supports
the federal government indefinitely owning and
"preserving" mind-numbing amounts of lands anywhere
for national parks or other federal concerns.  Those who
propose such meaning must overcome four
insurmountable obstacles within the clause to support
their contention, while also ignoring the historical
context of such words.

A simplistic and inaccurate reading of this Clause
purports that Congress has the power to make all needful
rules and regulations on the property belonging to the
United States:  i.e., that Congress can do darn near
anything on any property they may own indefinitely.

The first major obstacle to such an understanding is
the location of this power.  It is not listed in Article I
(Section 8) of the Constitution where the vast bulk of
legislative powers of Congress are specifically listed and
detailed.

Article I lists the Legislative powers of Congress;
Article II lists the Executive powers of the President of
the United States; and Article III lists the Judicial powers
of the supreme and inferior Courts.  Article IV, however,
details various issues dealing with States.  Only incidental
to such State issues is Congress here empowered to act —
i.e., Congress is being empowered in Article IV to act
only in the context of such State issues.   

Section 3 of Article IV discusses, in Clause 1, new
States being admitted into the Union.  Clause 2 deals
with such territory or areas of land which had not yet
met the necessary qualifications to become new States.

Article IV, Section 3, Clause 2 amounts essentially
then to temporary powers of Congress.  The first is to
establish a territorial government until State government
forms.  Only secondary to this primary principle is
providing governing rules for lands which are now within
formed States until the lands are sold (having a
proprietary interest in the land gives Congress the far-
reaching power of any landowner, but Congress is not
here allowed the power to govern these areas exclusively
once a State has formed).

Congress is to provide rules for these federal lands
until they have been sold, but this is not to overlook the
primary principle that such lands will be sold.

The second barrier to a broad reading of the Clause,
consistent with its actual purpose as stated above, is that
the words "to dispose of " are listed separately and before
the power to "make all needful Rules and Regulations".
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If Congress truly have the power to "make all needful
Rules and Regulations" on any property they own today
by this clause, then certainly this would include the
power to sell it off.  The power "to dispose of " would
thus be a subset of the power to "make all needful Rules
and Regulations" and would not even be listed.

That the disposal of such land is listed first
emphasizes the actual purpose of the Clause — disposal.

The third hurdle is the second part of the clause, that
which is connected to the first part by a semi-colon and
the conjunctive and.  It reads "...; and nothing in this
Constitution shall be so construed as to Prejudice any
Claims of the United States, or of any particular State".

People who subscribe to the extended meaning of this
Clause have no answer for the meaning of these words.
People proposing an extended meaning only quote (out
of all historical context) the first portion of the Clause
and act as if the second portion does not even exist.

The last portion of Clause 2 was inserted to prevent
North Carolina and Georgia from objecting to the
Constitution since they hadn't yet ceded their
un-apportioned lands over to the confederate government.

The first portion of Clause 2 dealt with the property
already ceded over to the United States, the second part
dealt with the property within the current claims of the
States, but not yet ceded.

Had the last portion of Art. IV:3:2 not been
inserted, North Carolina and Georgia could not have
ratified the Constitution without compromising their
claims of ownership to their unsettled lands.

This latter wording allowed Georgia (January 2, 1788)
and North Carolina (November 21, 1789) to ratify the
Constitution without compromising their claims to their
Western lands (finally ceded in 1802 and 1790, respectively).

The fourth and final barrier to extending Article IV,
Section 3, Clause 2 beyond its strict wording is the
singular nature of the wording (Territory rather than
Territories; other Property rather than other Properties;
[currently] belonging to the [United] States rather than any
properties which will belong at some point in the future).

Article IV, Section 3, Clause 2 envisioned additional
property being ceded to the United States — the lands
in 1787 then within the boundaries of North Carolina
and Georgia.  It cannot be supported historically that
this clause directly extends to other properties outside
the bounds of the original colonies (though such clause
could obviously serve as a proper model).  If this clause
naturally extended to all future acquisitions, President
Jefferson would not have experienced, as he did, any
personal quandary over the Louisiana Purchase of 1803.

Property owned by the United States was to be
disposed of for purposes of debt reduction.  It was up to
Congress to provide for territorial government until State
governments could form. The United States continued
to dispose of the Western lands after statehood, but it
would have been a novel idea to think they had no
obligation to do so.

It is helpful to know how Article IV, Section 3,
Clause 2 was first introduced (by James Madison) at the
Constitutional Convention on August 18, 1787.  The
first of two Clauses read:

(The Congress shall have power…) "To dispose
of the unappropriated lands of the U. States."

The second of the proposed Clauses stated:

(The Congress shall have power…) "To institute
temporary Governments for New States arising therein."

These early renditions of Article IV, Section 3
further show the actual purpose of Clause 2 as ultimately
ratified, that the disposal of the property and the
formation of new State governments were the ultimate
goals.  No wording proposed would have supported
continued ownership and federal control of the
unappropriated lands indefinitely.

Article IV, Section 3, Clause 2 did not establish a
new principle, but securely-established as a constitutional
principle the Congressional resolves issued regarding the
Western lands.  The power "to dispose of " the Western
lands is the primary purpose of the clause as shown both
by its proposed and final wording, and by every action of
Congress under three forms of government (unorganized
or Continental Congress, Confederate Congress, and
Congress under the Constitution).

Congress established a territorial government in the
Territory Northwest of the River Ohio (in fact, such
government actually preceded establishment of the
Constitution).  On July 13, 1787, the Confederate
Congress enacted a territorial government for this area.

As detailed in the Fifth Article of the Northwest
Ordinance of 1787, "not less than three nor more than
five States" could be formed from this Territory
Northwest of the River Ohio.  The free inhabitants of
the territory were at liberty to form permanent
(Republican) governments consistent with the ordinance
(slavery excepted by the Sixth Article) once their numbers
reached 60,000 in each new proposed State.  These new
States would be admitted into the Union "on an equal
footing with the original States, in all respects whatever".23
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Ohio, Indiana, Illinois, Michigan, and Wisconsin
were formed from the (Virginian) Territory Northwest
of the River Ohio (with a small portion of the territory
later incorporated into Minnesota).  Kentucky and later
West Virginia formed from further cessions of Virginia.

Tennessee formed from the later Western cessions of
North Carolina.  Alabama and Mississippi later formed
primarily out of the claims of Georgia (Florida formed
from Spanish cessions of land which had always been
outside the boundaries of the 13 original [colonies] States).24 

As stated above, Massachusetts, Connecticut, New
York, Virginia, and South Carolina had already ceded
their right in the soil and jurisdiction to the United States
by 1787.  The other two States yet owning un-populated
Western lands were North Carolina and Georgia.25

The Mississippi Territory was constituted out of
Georgia’s Western lands as one district (and allowed to
be later divided into another [Alabama]).  The territory
was allowed to form territorial government(s) which
entitled the people thereof to all the same "rights,
privileges and advantages granted to the people of the
territory of the United States, northwest of the river
Ohio".  With regards to the lands of the new territory:

"That all the lands thus ascertained as the
property of the United States, shall be disposed of...
and the nett proceeds thereof shall be applied to...
discharging the public debt of the United States, in
the same manner as the proceeds of the other public
lands in the territory northwest of the river Ohio".26

Comparing the percentages of land claimed today
within each State's boundaries by the federal
government is an education.  The attached chart has
been compiled by the Bureau of Land Management,
Department of the Interior into their annual publication
"Public Land Statistics" (1999 Edition).27

"Purchased" federal property (as shown in the
chart) consists of property purchased by the United
States, much of it where State Legislatures voluntarily

cede governing authority (Article I, Section 8, Clause 17
property).  The U. S. Government here not only owns
(owned) this particular type of property, but also
governs it exclusively.  State laws have no legal effect in
these federal enclaves, other than as expressly-stated in
the State cession laws or as allowed by federal statutes.

Public lands do not fall within this Art. I:8:17
category and are held in trust for later sale.  Article I,
Section 8, Clause 17 properties are the only properties
which the Constitution envisions to be owned and
governed exclusively (and indefinitely) by the United
States.  Article I, Section 8, Clause 17 does not need aid
from Article IV, Section 3, Clause 2 for its imposition.

That one dozen States have percentages of federal
ownership in excess of 25 % (five greater than 50 %)
while scores only have less than 5% shows the great
disparity of the distribution of public lands today.

Given the fantastic federal debt levels today, it is self-
evident from the attached charts that Congress has not
fulfilled their primary obligation to sell lands for debt
reduction, but instead has held onto the lands for attempt
at permanent control unwarranted by the Constitution.

The exponential growth of federal debts and
continued ownership of hundreds of millions of acres of
public lands shows a complete indifference to historical
precedents that lands be disposed of for debt reduction.

It should be noted from the attached charts that the
Western territory of the 13 (seven) original States
became States of the Union with no large tracts of
public lands remaining unsold themselves (relative to
the public land States West of the Mississippi).

In other words, the State cessions laws were
expressly followed and new States did form on an equal
footing basis with the original States without an
improper amount or proportion of public lands.

It could thus be open for conjecture that later
acquisitions of land (from the Louisiana Purchase to the
purchase of Alaska) were subject to different principles.
While there are important differences, to be sure,
between State cessions of land (Texas included) and
other types of acquisitions, nowhere does the
Constitution allow for second-tier States.  Statehood
demands an equal footing between and amongst all the
States of the Union.

If a State such as Nevada is a State on an equal
footing as the others, then the public lands within its
borders cannot be inherently any different from land
owned by any other entity or private individual
(relatively minor privileges or immunities due
government aside).
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23.  32 Journals of the Continental Congress 334 @ 342 (Article V).
July 13, 1787.

24.  The balance of the States East of the Mississippi include Vermont,
formed from lands formerly within the jurisdiction of New York and
New Hampshire; and Maine, formed from lands previously under the
claims of Massachusetts.

25.  Congress accepted the Western lands of North Carolina on
April 2, 1790 (I Stat. 106 @ 109);  Georgia on April 24, 1802
(see American State Papers, Public Lands, Vol. I, 7 th Congress, 1 st

Session, Senate Document #69 "Georgia Cession", Pg. 113 @ 114.
April 26, 1802).

26.  I Stat. 549 @ 550, Section 2.  April 7, 1798.

27.  Please note that the chart numbers unfortunately do not add up
correctly.  Such numbers can only therefore give an accurate estimate.

Comparisons of Public Lands Today



The public lands of the United States are owned by
them to be sure,28 but this does not necessarily bar the
State from exercising her sovereignty within her borders.
If this premise is false, then a two-tiered Union of States
is illogically present.  If a Union, then equality follows.

It is also possible that a person may wish to argue
that since the States of the Union vary considerably in
size, that even if large tracts of lands remain in Nevada,
Alaska, and the other Western States, some of these States
still have greater population (and therefore political
clout) than, say, Delaware or Rhode Island which are
very small in size and relative population.

While this is obviously true, this line of thinking is
off-base.29

With over 80% of its lands federal, Nevada cannot
exercise her jurisdiction as a member of the Union
admitted on an equal footing in all respects whatsoever
with the original States if the United States have
preferential treatment as landowners (negating Nevada's
sovereignty within her borders).  Neither are these federal
areas subject to settlement to increase her population
numbers (and therefore Representation in the House).

It is true that the Equal Footing Doctrine is not a
constitutional doctrine:  such words do not exist in the
Constitution.  This doctrine, however, in preceding the
Constitution, can therefore be viewed as endorsed by the
Constitution.  The idea of a Union of unequal States is,
however, illogical.  Every action by Congress and the
States of the era surrounding the founding of the United
States supports the Equal Footing Doctrine, as does the
spirit of the entire Constitution.

Perhaps viewing States as individuals makes the issues
clearer.  Imagine two States, California and Delaware, as
two individuals, Mr. Rich and Mr. Poor (sorry for the
poor analogy for Delaware, but it is needed to make a
point, not to infer anything else).

Mr. Rich has a fair amount of wealth honestly
earned, both in real property owned and money in the
bank.  Mr. Poor also lives honestly, but modestly in a
small house with only a small amount of money in the
bank.  Mr. Rich has 100 times the wealth as Mr. Poor.

Many countries of the world, current or past, have
sought to "equalize" both persons.  Thinking it unfair
that such disparity exists in their relative wealth,
government often seeks to separate Mr. Rich from some
portion of his property, more relative to Mr. Poor (while
taking a huge cut for themselves, of course).

The United States of America, for a time, operated
consistently upon the principle that whatever amount of
property and wealth an individual was able to honestly
accumulate was his own to control.  To be the "King of
his Castle" or the "Captain of his Ship", depended not
upon the size of the castle or ship (cabin or raft) — it was
the principle of controlling whatever was owned 100%.

This principle of equality does not follow that if Mr.
Rich is allowed 1/100 th control of his property and Mr.
Poor 100 % of his, that they would now have equal
wealth.  Neither does it then follow that each State must
be equal in size or population to have equal footing; they
must only equally-control the area actually within their
respective jurisdictions.  If California was only allowed
55% control of the land within her borders, then this
does not make it more fair to the smaller States — it only
removes 45% of the proper authority from California.

Only when each person or State is not interfered
with regards to whatever amount of property within their
respective jurisdiction and control, is there true equity
(not to mention, justice).

Further inspection of the public lands issue will
follow much later.  The important principle to be here
noted is that the Western lands of the United States were
ceded to them to be sold for debt reduction.

Selling public lands for debt reduction is as basic as
the borrowing of money.  Even if all the debts could be
paid without such sales of trust lands, State sovereignty is
squarely at odds with any serious disparity in the location
of the public lands of the United States indefinitely
owned (if special privileges apply).B.O.L.  Volume III: Issue 6: Page 10

28.  An 1836 Congressional Committee, on a request to cede the
public lands of the United States back to Ohio and each of the other
new States, was "totally unable to discover any motive or
inducement that the United States can how have, either to give away
the public lands or to sell them, as suggested, to Ohio and the other
new States…The case is too clear and plain to require argument…to
give, or so to sell the public lands, would be contrary to the true
policy and duty of the general government".  Even then, there was
no controversy as to which entity owned the land.

American State Papers, Public Lands, Volume 8, 24 th Congress,
1 st Session, Senate Document # 1493 "On ceding to Ohio the
Residue of the Public Lands therein".  Pg. 590.  March 29, 1836.

29.  A look at the number of Representatives allowed each State by
population proves this — California, even with 45 % of her area in
public lands, yet has 53 Representatives.  Delaware, however, with
only 2% federal lands, has but one Representative.
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State

Total Acreage 

of State

Acreage Owned 

by Others

Total Acreage 

Owned by U. S. 

Government

Purchased
"Public 

Domain"

Percent of 

State Owned 

by U. S. 

Government

Alabama 32,678,400 31,598,853.6 1,109,546.4 1,108,122.2 1,424.2 3.395
Alaska 365,481,600 117,194,736.7 248,286,863.3 277,226.9 248,009,636.4 67.934
Arizona 72,688,000 39,557,933.3 33,130,066.7 1,364,265.4 31,765,801.3 45.578
Arkansas 33,599,360 30,173,699.7 3,259,660.3 2,385,631.9 1,040,028.4 9.702
California 100,206,720 55,179,428.6 45,027,291.6 3,441,375.6 41,585,916.0 44.934
Colorado 66,485,760 42,261,805.1 24,233,954.9 1,450,117.4 22,773,837.5 36.450
Connecticut 3,135,360 3,120,247.6 15,112.4 14,951.2 161.2 0.482
Delaware 1,265,920 1,239,209.7 26,710.3 26,705.3 5.0 2.110
Florida 34,721,280 31,832,200.1 2,889,079.9 2,806,832.6 82,247.3 8.321
Georgia 37,295,360 35,215,120.8 2,808,239.2 2,080,229.1 10.1 7.530
Hawaii 4,105,600 3,500,238.0 605,362.0 349,900.1 255,461.9 14.745
Idaho 52,933,120 19,859,795.3 33,073,324.7 848,433.6 32,224,891.1 62.481
Illinois 35,795,200 35,167,452.5 627,747.5 627,333.3 414.2 1.754
Indiana 23,158,400 22,648,171.7 510,228.3 509,514.3 714.0 2.203
Iowa 35,860,480 35,626,091.6 234,388.4 234,052.7 335.7 0.654
Kansas 52,510,720 51,845,733.5 664,986.5 639,425.6 25,560.9 1.266
Kentucky 25,512,320 24,276,672.3 1,235,647.1 1,235,642.6 4.5 4.843
Louisiana 28,867,840 27,583,150.9 1,284,689.1 1,281,529.2 3,159.9 4.450
Maine 19,847,680 19,655,610.0 192,070.0 191,873.8 196.2 0.968
Maryland 6,319,360 6,119,943.3 199,416.7 199,264.7 152.0 3.156
Massachusetts 5,034,880 4,956,664.4 78,215.6 77,641.7 573.9 1.553
Michigan 36,492,160 32,404,689.5 4,087,470.5 3,792,737.6 294,732.9 11.201
Minnesota 51,205,760 46,768,436.4 4,437,323.6 3,191,630.1 1,245,693.5 8.666
Mississippi 30,222,720 28,448,654.5 1,774,074.5 1,770,438.2 3,636.3 5.870
Missouri 44,248,320 42,110,847.3 2,137,472.7 2,135,294.8 2,177.9 4.831
Montana 93,271,040 67,134,902.2 26,136,137.8 2,276,871.6 23,859,266.2 28.022
Nebraska 49,031,680 48,293,497.2 738,182.8 489,311.9 248,890.9 1.506
Nevada 70,264,320 11,889,056.8 58,375,263.2 330,244.3 58,045,018.9 83.080
New Hampshire 5,768,960 5,010,143.7 758,861.3 758,801.5 14.8 13.154
New Jersey 4,813,440 4,647,667.2 165,772.8 165,346.1 426.7 3.444
New Mexico 77,766,400 51,172,124.5 26,594,275.5 2,477,935.5 24,116,340.0 34.198
New York 30,680,960 30,558,890.4 122,069.6 121,678.8 390.8 0.398
North Carolina 31,402,880 28,894,478.0 2,508,402.0 2,507,063.8 1,338.2 7.988
North Dakota 44,452,480 42,602,770.6 1,849,709.4 1,599,127.4 250,582.0 4.161
Ohio 26,222,080 25,825,175.0 396,905.0 396,802.9 102.1 1.514
Oklahoma 44,087,680 42,807,121.5 1,280,558.5 1,144,805.0 135,753.5 2.905
Oregon 61,598,720 29,167,417.3 32,431,302.7 3,667,599.9 28,736,702.8 52.649
Pennsylvania 28,804,480 28,126,996.9 677,831.1 677,445.0 38.1 2.353
Rhode Island 677,120 673,240.1 3,879.9 3,835.9 44.0 0.573
South Carolina 19,374,080 18,185,730.0 1,188,350.0 1,188,338.3 11.7 6.134
South Dakota 48,881,920 46,128,215.6 2,753,704.4 1,231,148.7 1,522,555.7 5.633
Tennessee 26,727,680 25,084,306.3 1,643,373.7 1,643,371.7 2.0 6.149
Texas 168,217,600 165,413,203.1 2,804,396.9 2,745,750.7 58,646.2 1.667
Utah 52,696,960 18,690,980.9 34,005,979.1 1,764,989.8 32,240,989.3 64.531
Vermont 5,936,640 5,560,391.2 376,248.8 376,220.3 28.5 6.338
Virginia 25,496,320 23,197,208.6 2,299,111.4 2,298,358.8 572.6 9.017
Washington 42,693,760 30,507,390.9 12,186,369.1 1,464,528.1 10,721,841.0 28.544
West Virginia 15,410,560 14,232,632.6 1,177,927.4 1,177,923.6 3.8 7.644
Wisconsin 35,011,200 33,053,775.1 1,957,424.9 1,946,104.2 11,320.7 5.591
Wyoming 62,343,040 31,255,360.4 31,087,679.6 699,611.5 30,388,068.1 49.866
District of 

Columbia 39,040 29,917.6 9,122.4 9,000.7 121.7 23.367
Total/Average % 2,271,343,360 1,616,487,980.1 655,457,781.5 65,202,385.9 589,655,842.6 28.858

Comparison of Acreage Owned by U. S. Government out of Total U. S. Acreage

Source:  Public Land Statistics:  1999 Edition.  Bureau of Land Management, Department of the Interior.  Table 1-3.



Alaska 248,286,863.3
Nevada 58,375,263.2
California 45,027,291.6
Utah 34,005,979.1
Arizona 33,130,066.7
Idaho 33,073,324.7
Oregon 32,431,302.7
Wyoming 31,087,679.6
New Mexico 26,594,275.5
Montana 26,136,137.8
Colorado 24,233,954.9
Washington 12,186,369.1
Minnesota 4,437,323.6
Michigan 4,087,470.5
Arkansas 3,259,660.3
Florida 2,889,079.9
Georgia 2,808,239.2
Texas 2,804,396.9
South Dakota 2,753,704.4
North Carolina 2,508,402.0
Virginia 2,299,111.4
Missouri 2,137,472.7
Wisconsin 1,957,424.9
North Dakota 1,849,709.4
Mississippi 1,774,074.5
Tennessee 1,643,373.7
Louisiana 1,284,689.1
Oklahoma 1,280,558.5
Kentucky 1,235,647.1
South Carolina 1,188,350.0
West Virginia 1,177,927.4
Alabama 1,109,546.4
New Hampshire 758,861.3
Nebraska 738,182.8
Pennsylvania 677,831.1
Kansas 664,986.5
Illinois 627,747.5
Hawaii 605,362.0
Indiana 510,228.3
Ohio 396,905.0
Vermont 376,248.8
Iowa 234,388.4
Maryland 199,416.7
Maine 192,070.0
New Jersey 165,772.8
New York 122,069.6
Massachusetts 78,215.6
Delaware 26,710.3
Connecticut 15,112.4
Rhode Island 3,879.9
District of Columbia 9,122.4

Total Acreage 655,457,781.5

Comparison of Acreage Owned by    

U. S. Government within Each State   
(Ranked by Acreage)

Nevada 83.1%
Alaska 67.9%
Utah 64.5%
Idaho 62.5%
Oregon 52.6%
Wyoming 49.9%
Arizona 45.6%
California 44.9%
Colorado 36.5%
New Mexico 34.2%
Washington 28.5%
Montana 28.0%
Hawaii 14.7%
New Hampshire 13.2%
Michigan 11.2%
Arkansas 9.7%
Virginia 9.0%
Minnesota 8.7%
Florida 8.3%
North Carolina 8.0%
West Virginia 7.6%
Georgia 7.5%
Vermont 6.3%
Tennessee 6.1%
South Carolina 6.1%
Mississippi 5.9%
South Dakota 5.6%
Wisconsin 5.6%
Kentucky 4.8%
Missouri 4.8%
Louisiana 4.5%
North Dakota 4.2%
New Jersey 3.4%
Alabama 3.4%
Maryland 3.2%
Oklahoma 2.9%
Pennsylvania 2.4%
Indiana 2.2%
Delaware 2.1%
Illinois 1.8%
Texas 1.7%
Massachusetts 1.6%
Ohio 1.5%
Nebraska 1.5%
Kansas 1.3%
Maine 1.0%
Iowa 0.7%
Rhode Island 0.6%
Connecticut 0.5%
New York 0.4%

District of Columbia 23.4%

Comparison of Acreage Owned by 

U. S. Government out of Total     

U. S. Acreage                  
(Ranked by Percentage of State)


